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STATEMENT OF JURISDICTION
The Utah Court of Appeals is conferred with jurisdiction over
the instant appeal pursuant to Utah Code Ann.

§ 78-2a-3 (2) (e)

(2002) .
STATEMENT OF ISSUES / STANDARDS QF REVIEW
1.
duty

to

"'Whether the trial court properly complied with a legal
resolve

on

the

record

the

accuracy

of

contested

information in sentencing reports is a question of law that [the
State

v.

Veteto,

of Grounds

for

Review:

appellate court] review[s] for correctness."
2000 UT 62, Kl3, 6 P.3d 1133.
Preservation

of Issue

Citation

or Statement

Mr. Hernandez preserved this issue by way of his objections set
forth at R. 154:17-19.
2.

Whether appointed trial counsel denied Mr. Hernandez of

the Sixth Amendment right to the effective assistance of counsel
by failing to request that the trial court utilize its fact
finding function to resolve the inaccuracies in the presentence
investigation report.

To make such a showing, a defendant must

show, first, that counsel rendered a deficient performance,
falling below an objective standard of reasonable professional
judgment, and, second, that counsel's performance was prejudicial.
Bundy v. DeLand,

763 P.2d 803 (Utah 1988).

1

The appellate court

reviews such a claim as a matter of law.
UT 32, f20, 984 P.2d 376; State v. Smith,
P.3d 648, cert, granted,
Preservation

of Issue

State

v. Maestas,

1999

2003 UT App 52, fl2, 65

76 P.3d 691 (Utah 2003).

Citation

or Statement

of Grounds

for

Review:

Issues involving claims of ineffective assistance of counsel
constitute an exception to the preservation rule and as such may
be raised for the first time on appeal.
DETERMINATIVE AUTHORITY
The constitutional provisions, statutes, ordinances, rules,
regulations, or case law whose interpretation is determinative,
are set out verbatim, with the appropriate citation, in the body
and arguments of the instant Brief of Appellant.

STATEMENT QF THE CASE
This case involves the failure by both the trial court and
appointed trial counsel to deal appropriately with inaccuracies in
the presentence

investigation report brought

attention in a timely manner.

to the court's

These failures precluded Mr.

Hernandez of a fair sentencing hearing.
Mr. Hernandez was charged with one count of Theft, a third1
degree felony, in violation of Utah Code Ann. § 76-6-404, to which
he initially pleaded not guilty.

Pursuant to a plea negotiation,

Mr. Hernandez subsequently appeared before the district court and
2

i

l(>

entered a. plea or guih.y
of

the plea

negotiation,

Hi^H:, a rhird-degree felony.
the State

reduced to a class A misdemeanor
completes probation..

agreed

to have

it Mr . Hernandez

For purposes of sentencing,

A s part

the

charge

successfully
the

district

court ordered Adult Probation & Parole \ -"» prepare a presentence
investigation report.
Mr.

Hernandez

appeared

bei-_ *-.

*

- ~-*

sentencii lg, cit iring whi ch Mr. Hernandez notified tne distr:"-. c ; .. '
of various inaccuracies i r. *-he presentence investigation :. ep^rt.
h.

•'

' .*'ri.-*

:

':;scussion

about

uhe

errors,

:.ne

district court sentenced Mr. Hernandez to the U t a h State Prison
for an inde • The district
on June '3n

. .-/ -

-! i

/ears.

court signed r.;ie Sentence, Judgment, Commitment
:.

.

been entered on June , , «

••-"]-•

as having

t . 'uly /.. 2004, Defendant filed a

pro se notice of appeal.
Thereafter,

on

September

30,

2004,

the

district

court

appointed * he undersigned as appellate counsel to i epresent I Ir
Hernande.:

-. '• ••-• ^ o ^ r s e o f t h i s a p p e a l .

3

STATEMENT OF FACTS
1.

Mr. Hernandez was charged with one count of Theft, a

third-degree felony, in violation of Utah Code Ann. § 76-6-404 (R.
1) .
2.

On October 6, 2 003, Mr. Hernandez appeared before the

district court and pleaded not guilty (R. 17).
3.

Pursuant to a plea negotiation, Mr. Hernandez appeared

before the district court on November 3, 2003, and entered a plea
of guilty to Theft, a third-degree felony (R. 192:1-4 (11/03/03)).
4.

The State, as part of the plea negotiation, agreed to

have the charge reduced to a class A misdemeanor if Mr. Hernandez
successfully

completes

probation

(R. 24) .

In addition,

the

district court ordered that Adult Probation & Parole prepare a
presentence investigation report (R. 192:4:1-3 (11/03/03); R. 30).
5.

The presentence investigation report prepared by Adult

Probation & Parole recommended

that Mr. Hernandez be granted

supervised

months

probation

for

36

with

various

special

conditions, which included serving 12 0 days in the Davis County
Jail (R. 200).
6.

The prosecution concurred

in the recommendation

(R.

192:4-5 (06/07/04)).
7.

On June

7, 2 004, Mr. Hernandez appeared before the

district court for sentencing (R. 62).
4

•"8.
district

In the

COLLI ^''

court

of

ol" sentencing

various

investigation report: ih

Mr. Hernandez informed the

inaccuracies

1o , n 4

a»b/0\

in

HI-JI I

the
,

presentence

See Presentence

Investigation Report, R. 2 00-05, a true and correct copy of whi ch
is attached hereto as Addendum A.
9.

With little or no further discussion about the errors,

the district court sentenced

Mr, Hernandez

to Ihe Utah

SUite

Prison fou: din indeterminate period of zero to five years

(R.

192:5 :4-15 (06/07/04) .
10.

The

distil iM

court

s ig ne( j

the

Sentence,

Judgment,

Commitment on June 3 0, 2004, but, the court's Docket reflects r
having been entered un dur>j 7, 2,01)4 (Re 62-63).

See

as

Sentence,

Judgment, Commitment, R.. 62-63, a true and correct copy of whi ch
is attached hereto ay Addendum B.
11.

On July 8, 2004, Defendant filed a pro se notice of

appeal

(R. 73-78)

See

Guilty

Plead

Appoint

[sicl,

Motion to Appeal
New

Counsel

Sentence^
and

Motion

Withili \\\
to

Stay

Judgement, Based on Ineffective Assistance of Counsel .and f ::»] :
-

v

- *-:..; -

ReixeL

(R. 73-78), a true and correct

copi- of

which is attached hereto as Addendum C,
12.

"ThereafIre? , on September 30, 2004, the district court

appointed the undersigned
Hernandez in I tit- coin

e- appellate counsel to represent Mr
*

~-*\-\'5

-

) •

SUMMARY OF ARGUMENTS
1.

The trial court erred by failing to determine on the

record the accuracy of contested information contained in the
sentencing report. After being alerted to the inaccuracies in the
report, the trial court failed to duly consider the information or
make findings on the record as to whether the information objected
to by Mr. Hernandez was accurate. Further, the trial court failed
to make a determination on the record of whether the information
was relevant to the issue of sentencing.
2.

Appointed trial counsel denied Mr. Hernandez of his

Sixth Amendment right to the effective assistance of counsel by
failing to request that the trial court utilize its fact finding
function to resolve the inaccuracies.

Appointed trial counsel's

failure to request that the trial court utilize its fact finding
function

to

investigation
reasonable

resolve

the

inaccuracies

report

fell

below

professional

an

judgment.

in

the

objective
But

presentence
standard

for

of

counsel's

unprofessional error of failing to request that the trial court
utilize its fact finding function, the result at sentencing would
have been different.

6

ARGUMENTS
I.

THE TRIAL COURT ERRED BY FAILING TO DETERMINE
ON THE RECORD THE ACCURACY OF CONTESTED
INFORMATION
CONTAINED IN THE SENTENCING
REPORT.

According
alleged

to Utah law, it

j a m 'uraciei1

in f In

is we] 1-established

presentence

which have net been resolved cy

t

prior to senten _

: ..

^ .^.

sentencing j udge.
(2003); State v,

that

investigation

x

"any

report,

ae parties and the department
'

^t: tent ion of tue

5-^e LU an Code Ann
Maroney,

-.' "" 18
*

* .

n

(f> ' ? N

••

*z?o.

''Whether the trial court properly complied with a legal duty to
resolve on the record the accuracy of

;„i: --• - : ^:c:^-. .

sentencing t eports is a question 01 law L.aL L:h'? appellat- ecu:*"
review[sj for correctness,"

State v. Veteto, 2U0U U"l" b t „ 1 I '. ,

>

P ki 1 r u .
A.

Duty to Consider Objections

A s ri inci! tei of v>mp.l laru.'o, til a h C o d e A r m , § 7 7 - 1 8 - 1 (6) ( a ) ,
w

requires the sentencing judge to consider the party's objections

t o t he report, rn a k e £ i n d :i i I g' s

::> i I t h e i e c o r d a s t: o whether the

information objected tc is accurate, and determine on the record
whether that information is n^evdii!
State v.

jaeger,

19'u

^e; - nc • :

s-v* P . d -J04; Srace v

Ul ^, „.-

2004 1JT App 206, fl?^ Q* P ^n

.

1

^verth^i-.:.-

Maroney,
. . "r

fails to challenge the accuracy of the presentence investigation
report at the time of sentencing, that matter shall be considered
to be waived."
B.

See Utah Code Ann. § 77-18-1(6) (b) .
Failure of Sentencing Judge to Consider Objections

The record demonstrates that the trial court failed to duly
consider

the

inaccuracies

investigation report.

set

forth

in

the

presentence

Mr. Hernandez objected to the presentence

investigation report on the following grounds:

(1) that it failed

to accurately reflect that Mr. Hernandez had served four and a
half months on the charge in the instant case (R. 154:16:13-22; R.
159) ; (2) that it failed to accurately reflect a prison release
date of April 1, 2001 (R. 154:17:4-6; R. 160); (3) that it failed
to accurately reflect the disposition of other listed cases in his
Adult Record (R. 154:17-19; R. 159).
After alerting the trial court to the foregoing inaccuracies,
the trial court failed to duly consider the information or make
findings on the record as to whether the information objected to
by Mr. Hernandez was accurate.

Further, the trial court failed to

make a determination on the record of whether the information was
relevant to the issue of sentencing.

II.

APPOINTED TRIAL COUNSEL DENIED MR. HERNANDEZ
OF HIS SIXTH AMENDMENT RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL BY FAILING TO REQUEST

8

THAT THE TRIAL COURT UTILIZE ITS FACT FINDING
FUNCTION TO RESOLVE THE INACCURACIES.
The United States Supreme Court, in Strickland

v.

Washington,

466 U.S. 668, 104 S.Ct 2052 (1984), established a two-prong test
for determining when a defendant's

Sixth Amendment1 right

effective assistance of counsel has been denied.
S.Ct. at 2064.

Id.

to

at 687, 104

This test - adopted by Utah courts - requires a

defendant to show "first, that his counsel rendered a deficient
performance in some demonstrable manner, which performance fell
below an objective standard of reasonable professional judgment
and, second, that counsel's performance prejudiced the defendant."
Bundy v. Deland,

763 P.2d 803, 805 (Utah 1988); State

899 P.2d 1232, 1239 (Utah Ct. App. 1995); State v.
P.2d

1113, 1119

(Utah Ct. App.

1995).

v.
Wright,

* [T] he right

Perry,
893
to the

effective assistance of counsel is recognized not for its own
sake, but because of the effect it has on the ability of the
accused

to receive a fair trial," or, in this case, a fair

sentencing.

Lockhart

v. Fretwell,

506 U.S. 364, 369, 113 S.Ct.

838, 842, (1993).
To satisfy the first prong of the test, a defendant must
'"identify the acts or omissions' which, under the circumstances,
x

The Sixth Amendment to the United States Constitution states in
relevant part that "[i]n all criminal prosecutions, the accused shall
enjoy the right . . . to have the Assistance of Counsel for his
defence."
9

'show

that

counsel's

representation

standard of reasonableness. '"

State

(Utah 1990) (quoting Strickland,

fell

v.

below

Templin,

an

objective

805 P.2d 182, 186

466 U.S. at 690, 688, 104 S.Ct.

at 2066, 2064 (footnotes omitted)).

A defendant must ''overcome

the

counsel

strong

presumption

that

trial

rendered

adequate

assistance and exercised reasonable professional judgment."

State

v.

497

Bullock,

791 P.2d 155, 159-60 (Utah 1989), cert, denied,

U.S. 1024, 110 S.Ct. 3270 (1990).
To show prejudice under the second prong of the test, a
defendant

must

proffer

reasonable probability

sufficient

that, but

evidence

to

for counsel's

support

"a

unprofessional

errors, the result of the proceedings would have been different."
Strickland,
at 187.

466 U.S. at 694, 104 S.Ct. at 2068; Templin,

805 P.2d

"A reasonable probability is a probability sufficient to

undermine confidence in the outcome."
695, 104 S.Ct. at 2069; Parsons
1994); State v.

Frame,

v. Barnes,

Strickland,

466 U.S. at

871 P. 2d 516, 522 (Utah

723 P.2d 401, 405 (Utah 1986).

Appointed trial counsel's failure to request that the trial
court

utilize

its

fact

finding

function

to

resolve

the

inaccuracies in the presentence investigation report fell below an
objective standard of reasonable professional judgment.

This is

demonstrated by existing Utah case law, the plain language of Utah

10

Code

Ann.

§

77-18-1 (6) (a),

and

the

underlying

factual

circumstances of this case.
But for counsel's unprofessional error of failing to request
that the trial court utilize its fact finding function, the result
at sentencing would have been different.

By alerting the trial

court of its obligation, the trial court more likely than not
would have duly considered the various inaccuracies set forth in
the presentence investigation report, which, in turn, would have
allowed

it

to

more

fully

consider

and

understand

the

recommendation provided by Adult Probation & Parole, with which
the prosecution concurred.
CONCLUSION
Based on the foregoing, Mr. Hernandez respectfully requests
that this Court remand the case to the district court for due
consideration of the inaccuracies set forth in the presentence
investigation report and resentencing pursuant to the same and for
any further relief that the Court deems appropriate.
RESPECTFULLY SUBMITTED this 13th day of July, 2005.
vWIGGINS, P.C.

^Scott L Tyigg^fs
s fjzfrVftppellant

11

CERTIFICATE QF SERVICE
I, SCOTT L WIGGINS, hereby certify that I personally caused
to be hand-delivered two (2) true and correct copies of the
foregoing BRIEF OF APPELLANT to the following on this 13th day of
July, 2005:
Mr. J. Frederic Voros, Jr.
Assistant Attorney General
160 East 300 South, 6th Floor
P.O. Box 140854
Salt Lake X?ity>sJV 84M4-0854
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PRIVATE
STATE OF UTAH
ADULT PROBATION AND PAROLE
Region IV / Provo
150 East Center #L 100
Provo.. Utah, 84601
(801)374-7633
PRESENTENCE INVESTIGATION REPORT
Date Due: 6/1/04
Sentencing Date: 6/7/04
JUDGE MICHAEL G. ALLPHTN

SECOND DISTRICT COURT

FA RM INGTON,
DAVIS
(CITY)
(COUNTY)
CRAIG WARREN. INVESTIGATOR
NAME: George Hernandez
.
ALIASES: None
ADDRESS: Utah County Jail
BIRTH DATE: 10/2/77 AGE: 26

Court Case
No.
031700197

OFFENDER NO. 120377
PROSECUTING ATTY: Mike Di Reda
DEFENSE ATTY: William Albright
MARITAL STATUS: Separated

Offenses:

Plea

Conviction Date

Theft, a Third Degree Felony

Guilty

11/3/03

RECOMMENDATION: It is respectfully recommended by the staff of Adult Probation and Parole
that the defendant, George Hernandez, be granted the privilege of supervised probation with Adult
Probation and Parole for a period of 36 months to run concurrent with bis current probation case,
with the following special conditions:
1. That he serve 120 days in the Davis County Jail to run consecutive with any jail time he is
now serving.
2. Thai he pay a fine in the amount of S400, with a $340 surcharge.
3. That he pay a $25 Security Fee to the Court.
4. That he complete a Cognitive Thinking Class and any recommended treatment as
recommended by Adult Probation and Parole.

<aren Duersch - 031700197.doc
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PAGE 2
PRESENTENCE INVESTIGATION REPORT
SECOND DISTRICT COURT, CASE #031700197
GEORGE HERNANDEZ

5. That he pay restitution in the amount of $425

EVALUATIVE ASSESSMENT AND PROBLEM AREAS:
Mr. Hernandez is a 26-ycar-old male who comes before the Court to be sentenced for the offense of
Theft, a 3rd Degree Felony. Tin's offense is the result of the defendant renting approximately S425
worth of video games and DVD movies from a Top Hat Video store in Bountiful, and never
returning them.

OFFENSE:
A. Plea Agreement:
There was no plea agreement in this case.

B. Factual Summary of Offense:
During the period of time between November 6,2002, and November 11, 2002, the defendant rented
approximately $425 worth of computer games, videos and DVD's from the victim's store. These
items were to be relumed within a 48-hour period of time. The defendant failed to return the items
as required. The defendant was contacted by video store management and admitted he had rented
the items, but despite numerous requests to return the items, he never did.

C. Defendant's Statement:
Mr. Hernandez chose not to submit a statement.

D. Custody Status:
Mr. Hernandez has not served any time in jail for this offense.

CRIMINAL HISTORY:
A. Juvenile Record
Records indicate Mr, Hernandez was referred to the Juvenile Court System on eight separate
occasions, being convicted for seven separate criminal offenses. Three felonies, and four
misdemeanors or infractions. As a result of his offenses he has been ordered to pay S548.00 in
fines, and thirty-eight hours of community service. His offenses consist of Theft, Burglary and
Forgery.

Page:

HW'V*% W-*W»*#WWIl»W'!*HKi> V«ScWWM«

ireri Duersch - 031700197.doc
« . ^ f t v ^ ^ &*>•<

PAGE 3
PRESENTENCE INVESTIGATION REPORT
SF.COND DISTRICT COURT C \ S F #031700197
GEORGE HERNANDEZ

B, Adult Record:
Mr. Hernandez State Identification Number is 440328, his FBI Number is #381206CBO, and his
Social Security Number is #563-49-3947. He has the following arrest history as an adult.
DATE
10/30/95

AGENCY
Springville PD

OFFENSE
Retail Theft

DISPOSITION
1 year Court Prob.

11/18/96

Springville PD

Theft By Deception

1 year Court Prob.

5/8/96

SLC PD

Fraud

60 days jail

5/17/96

Sandy PD

Fraud

Super. Probation

6/7/96

SLCO

Forgery

0-1 USP

6/15/96

Farmrngton.PD

Theft

0-J USP

11/1/96

SLPD

Fraud, 111. Use of Credit Card

0-5 USP

11/06/02

Bountiful PD

Theft

Current Case

2/2/03

Springville PD

Forgery. Theft

Sent. 6/10/04

4/4/03

KaysvillePD

Theft

Sent. 6/7/04

Theft By Dec. Bad Checks

36 months super, prob

11/26/03

Cedar City PD

Pending cases:
Theft, 3 rd Degree Felony, #031701275, due for sentencing on 6/7/04 in Farnringion.

D. Gang Affiliation:
Mr. Hernandez reports that he has never been a member of any organized gang, and that he has
never participated in any type of gang-related activity.

•ft»'.w•."v.v'-Mir»v^"»i'A v "wvbik.
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PRESENTENCE INVESTIGATION REPORT
SECOND DISTRICT COURT, CASE #031700197
GEORGE HERNANDEZ

E. Probation/Parole History:
The defendant was first placed on supervised probation in 1996 for Forgery and Theft charges. In
1997 he entered the Salt Lake County Jail on new charges of Unlawful Use of a Transaction Card,
and Falsely Signing a Transaction Card. In 1998 he was eventually committed to the Utah State
Prison on these new charges. In December of 2000 he entered the Northern Utah CCC and
absconded from the program. He then was arrested in January of 2001, and was committed to the
Utah State Prison. i\nd was there until his release on November 3,2003. He remained trouble free
until he was arrested on his current probation case in which he was placed on supervised probation
for 36 months out of Cedar City on Jan 21.2004. He was sentenced to one year in jail for Theft By
Deception, a 2,Mi Degree Felony, and #031500974, out of Cedar City. His one-year sentence for this
case is still being served at the Utah County Jail, and the year will be served as of November 28,
2004. He is currently at the Utah County Jail to be sentenced on Utah County case #031401632.

VICTIM IMPACT STATEMENT AND RESTITUTION:
The victim in this case is Mark Earl, the owner of Top Hat Video. 3 called the store and spoke to
Mr. Earl's mother who told me the business is happy if they get the $425 back.

RESTITUTION:
Top Hat Video
563 W 2600 S
Bountiful, Utah 84010
$425.00

DEFENDANT'S LIFE HISTORY AND CURRENT LIVING SITUATION:
Mr. Hernandez was bom in Torrance California, and reports'he was raised by his grandmother in a
lower-class socio-economic environment. He describes his childhood in general as traumatic. He
claims he was sexually abused by his uncle and physically abused by his mother. He also stated that
his family kept moving. He attended school in California and when he was thirteen he moved to
Provo to attend Provo Canyon School. He then graduated from Provo High in 1995. hi 1995 he
began moving place to place because his grandmother kicked him out due to his crimes. He has
been on the streets ever since. In 2002 he married Kim Wyborg. and they are not separated. Mr.
Hernandez claims he left his wife because she was abusing him mentally and physically. Mr.
Hernandez appears to be in good physical shape and feels his mental health is "good".

'
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SrXONO DISTRICT COURT, CAST *U3HOOT V7
CEOUGE HERNANDEZ
AI though Mr. Hernandez, indivaies he is in good plmicai and menial condition, it should be noted :u
ihe time ofilus'interview he was on suicide watch at ihc Utah County jail, and has had some major
write-ups during thb> current stay there. He is .not currently taking any prescribed medication for any
physic*} disabilities. He also reports lie i.«? stable boih crnoiiojially and mentally. He denies ever
having aucmpted suicide in the pusl. In 1 W he was sent to Utah Slate Hntspiial for a- psychological
evaluation and was deemed cwapeteni 10 be ..sentenced in fl Provo Court. According to Utah County
Jail; he has nurnerou* write-ups. :ftiwi has been a mdnagCiuenf prol>lej»t.

EDUCATION. EMPLOYMENT ANDFINANCIAL INFORMATION:
The defendant reports thai he completed High, School and attended 0YU and Mountain West
College-, i k i»- eurrt-nOy int-ureernieri at the Utah County Jail, serving jail time for hi* Cedar City.
lie hi* a history in irornpirier rt'parr ynu wants to i^et hack mto thai iicid.

•SUBSTANCE ABUSE HISTORY:
The cteJVnddm states he has never used illegal drugs ancJirsr i»3tcd ah;ohoi in 2003. and feels in? has
no problems in the use oi'alcohoi.

COLLATERAL CONTACTS:
The defendant wis informed that, he cow'd provide, up to three colhueral contact biters on his
behalf: however, he has failed to submit any ietiers at this rime. If litis Agency receive* any letter*
on behalf of the rielertriant. they will be forwarded to the Court.

ResrvcttuJIyMtbrnisurd.

Approved

CRAite WARREN, INVESTIGATOR

JIMi MtfWER.
MtifWER. .SUPERVISOR

^4WK; .±h?Mk~
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2nd District - Farmington COURT
DAVIS COUNTY, STATE OF UTAH
STATE OF UTAH,
Plaintiff,

MINUTES
SENTENCE, JUDGMENT, COMMITMENT

vs.

Case No: 031700197 FS

GEORGE ISAAC HERNANDEZ,
Defendant.
Custody: Own Recognizance

Judge:
Date:

MICHAEL G ALLPHIN
June 7, 2004

PRESENT
Clerk:
teris
Prosecutor: DIREDA, MICHAEL D.
Defendant
Defendant's Attorney(s): ALBRIGHT, WILLIAM J.
DEFENDANT INFORMATION
Date of birth: October 2, 1977
Video
Tape Number:
06/07/04
Tape Count: 10:15
CHARGES
1. THEFT - 3rd Degree Felony
Plea: Guilty - Disposition: 11/03/2003 Guilty
SENTENCE PRISON
Based on the defendant's conviction of THEFT a 3rd Degree Felony,
the defendant is sentenced to an indeterminate term of not to
exceed five years in the Utah State Prison.
COMMITMENT is to begin immediately.
To the DAVIS County Sheriff: The defendant is remanded to your
custody for transportation to the Utah State Prison where the
defendant will be confined.
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Case No: 031700197
Date:
Jun 07, 2004
SENTENCE FINE PAYMENT NOTE
The defendant is ordered to pay a fine in the amount of $1,000.
Restitution is ordered in the amount of $425 on behalf of Top Hat
Video.
Dated

this

for
d a y of

?HAEL fQ ALLPH]
' D i s t r i c t C o u r t piidge

Pacre 2

(last)

\

TabC

••I

^=H \J\9-t^

-> V,/-WT

6 e o r 9 e Xso.a.c He<Vsar>dez.
30T=> No-Y^\cC\i-> c,^reel

JUL 0 52004

660

XN Tttt SttOW ^ q n

(

^^^gter

X N AND FOK D A V I S COUNTY;STA-TE Of UTAH

£ T A T E OF UTAH ,
PWmVvft ,

Mo-Vson To Appea\

Se^AetX^ , VO vVWVfow
G*J»AU>J V W a d } A^ppo^ni
tSftvO CouLV»se\ O-Y\&
Vs.
tAoVxorN T o S W
GEO^RGt ISAAC UERNANDtZ, ^cA^£^YY*ewV} feased on
I ^ e ^ e c W v e iwvA
JTv\ adea.ua ^feC ou^se \
cm^ &*- Vc^-Cono,cV\on
ReA^
Case N o ^ # 0 3 n o o \ q i
T5vA<^aeI lA\cV\ae\ AUpVio

I.) D e f e n d a n t , Geovge X^cxac V\e m a r k e r , ac\*ng
a s K ^ o w n coans>e\ , a^d^afi>uav^A -Vo Ra\e \ £
c£ Ahe. LVV&Vi RuAeS e£ Cr\mm<x\ Procedure, a n d
SecV>cm T7-M3-6 IH&W Code AnAoVocYed C\<*S3 CK^
<>me^eA),Vv^feVw mo\/es -VWxS courV -\o u n d r a w
V\»^ g«A.^Vv f\e(\ a v ^ SutowYvVs -Vhe SoWooo'.n^
Hew\trTawA<Av\A o$ ?o\<nVs <3v\&

ft^onV^s

\Y\ Su^pofV

o$ V\\s t^oVxorN To Apyea\ ServVev»ce ,UiWx^cato
G^Vfy P \ e a , f t f f o m \ H^vo CounseA a M fAcAvon Ac
S-Va\i "i^atvn€v->-V ,&txsed ov\ Tne£CecVw;e cx^d
flv\<x Actuate- C o a r s e \ cv^d W P o s \ - Cono\cVvon
Re\\e£ p u r s u e 4-o Rut\e <bS c c£ *W U V K Rates
o £ CvoH P r o c e d u r e s .

ARGUnkNTS
X . DEEENDAN-r^S '...Pi-Eft D X D JMOx._ J
CONIFORM. W I T H RULE U AND SHOULD
THETIEEORE B E .WITHDRAWN
SftcVi.an_"7"7-13- 6 o£ -VV>e CVVaVv Code af>p\\©s_
VJ hew ex CT\YV\\YVOA d^tvdavA: seeMs -Yo u> *^\drau>
K\s _ rju*\ Yfyp\e_a . X4 jreaA.s,:
LAICOS)
A pVecx j3^r ^cA.vHy_ or: rvocmvA-esd--mO^J'._
b e Withdrawn onW^
a n d <A>\4Y"\ \ea\Je oV-YY\e. cour-Y.
TkaLM-oH Af>pe\\oAe C o u r t s Woc\/e m A e r p r e ^
-VKis S^cWon or\ u a t \ o u s occa^Vons /They Waue
he\d-YWa-Y cs. p \ e a YYVOsN We uoYYhdccM^rv cur»a aood
c a u s e &houwv a s a vwaMer~o*rYau> > v£ CuYe AA
o £ i h e UA-aKRuYes,c&LrJWxrxoA ^ r o c e A u ^ e i s —
ncA ArlcAYy£oY\ou>ed. S^rffiVe y .frWpVx?^ }..TH0-—
£ A d * A 30A CU-foW 14fll\* <;Wte, v . ^ W A v ^ f l ^ _

p,aa.H-io.caWrt P ^ . Y^v)
Under R a \ e \\ o£ -VW Ud-cxV* RuAes ..o$..C*Ww*a\.
Procedure ex p\eo> VY\ON b e . AxOcen. oX-Yer" -YWe-VrvoA
CoutA" Y\<v£> Ae^ecvvxvned ArWcvV \Yve Ae^^s^an-Vs
p\ea \S vwade- NX: k n o u i m ^ v a n d vo\ur\^f > W_
u? vYK . reSpecA- -Vo . AY\e. P.Q\ Ag.v\c,-e, " 9 m\-VV>} 31A
J>,ad, aAr 4 1 8 , XnAW^^^
WeenaWYe AE> reo\eu> -YWe evV&ettce. -YWoAi. AiWe^
%-YocYeWad 0 a n d Wad We Wad AWe ©ppof-YuruA-y
*Yo reo\eoo AWepo\\ce r e p o r t s ar>d ViVs d\scoaery^_
V\e u>ou\d noA Wave p\ed q<juWy«TV\e deSew&a*^
Itoas onW ab\e. A© reo'\eoo Wv& d\scooecy <vwd poWce —
trefarAs "APTEft" 4W A P ^ A ^ V \ ^ A < , s>e^\*y\ceA!'
m

Th&. cie£enda*-d Sdro^aly ..Ja&Vj&.ues 4"V\<vV )ncA Jhe.
W e w ak>\e, Ao xeuleui Wis dlsjjOU<&ry cuod -Vhe jpoUce
re p of-Vs J a e c o u \d Vmvie ipossibW \oaer\ £e>juu-*d ncrV
qai\^iyvaJ|utM-ArvoA.*— _ _._.

TL, D EfENDANI!S COUNSEL DID HOT
J£JL?i^^
EFPECTXVEL^
Eo^yni S AtavS CaucA: Xvnds* ^Vm-V rVhe- d e & n d a M s

pW <joas^ey\^:c^
ii_jih&f&-J^»_^X £OJDd jCiDLU^L^f JL^vAKdX^Ulm^Ahgk

[p\ea. a.a.A. T7-13-& ;^AAifgo&^iaa Raa.<x^QHg
ca-od*>. V. P r i c e . } 831 P. 3d. SIR vSriMLV^bfip^I^al
Tr> 'WuS C<\e,e -VVae. de.Cg.wda.'rv-V W s

vV

qnpd c a m W

_\De&XL*s££^tia£^jd£^^

andi e^CecAioeiy a55^S:AgiL-bw-Jfri£--i^^
^ Q O Q ^ e l . KoXl-X^A.^

V^e €^Va\Y^d-J^e-J^r3uQJ:^eS>_ _-

OLQmvAS-V V\VY\ ftiwd -VVve fco\d&v\cg. -VVie, S W t e

Kad naci'ins-^ Www \Q>J Wis ccujf-i- cvopcnn^ed
c o u n s e l ^ 5.0 V>&, d \ d wo-V Kaoe "Wve V:r>pu>WA^ o£
^&__£Q:ukg^L^-jQ^ia^^

Ae^>^QYTV W)LS_Q^

C0nS^A3jAL\D_to^\jr4A>ut^&-

\^Q^-J2^qi^^-CiJ£s&

U^CMA/^ ^ a u ^
CQtjrfjr, proiiegdj_v^3_ , juQLklc\N•__ W>, A <d^^vcA .» J^me?
CW&VVWVTV

d^A y\<"»V lCy\noo\^ft|x<

A»IA

Jks^

UoViorv \&riW

e v \ ^ c Vus> jpUo^^ftv3A_\Jr—dhe. 6^^QA<\n-V__KoA-dVie,
QppordiA-ni^J Ao reuJteiM iKe ~qc&Le. jc^acte.._ cuno r\ o.
e^M^aefy j ^ x ^ h ^ ^
i^W^ J^Vde^
t O o a \ d v\rA-

\AAV^

pu»d gin 14^

VXAV

m s W A -VaVe Wv^

>

1

.

.

.

,1 , ,

C a s e A-o Ar\<x\ . CerA^VnVy -VK'»s c\fcuYv\£*tovxe
£>.KouAd V=>e s - u ^ i c ^ r 1 ^ O±OG& c a u s e W AV»e
coctr-V bo <j2\*\\&xauj. irVve- de£ev\davvVi, Gtol-Vy
ple<\, X~A uoovAd ...p.rD.vrToVe-\a.sVice <\nd W t r play
.^ci.r -Ahe coarAv A-o q r a n V Aihe- d£%vadav>Vs wic^on
"\o U>VVV»<^fa.uJ Yv\s pAea, NoecacLse A-he sAaAe Vnas waA
\?eer» prejwcUcedi »A.l\ AAve, euvdence -VWo-V <x>as
aucu\aV\e A~o -\Y\e SVocVe cx\ A:Yv«, A-tme -VV\e. c\e&vi&*t
£n\e<edi K\S> plea, i s SrA\)\ aoa\WWle Ao -Vhe £4a.4re HOLJ.
HoAHng tx>v\\ prcW\b*vA~ -VKe £>Aa1r£ -£roro procee<W.ct
luoiAVv -VH^r ca^e.. S e e GouVU^os. } -7 38 ?<2A. <& 10HZ.
I n coKVcVi 4-Vxe- <ie£cv'\do.nV i/Oas noV properly
r e p r e s e n A e d V>y Vvv-$ couf A/ at>pc>\nA<e<i c o u m s e l ^
+V\£ defendcirvA a s l c s 4W*A- ArV^ cocirV appoinAK\rw v\e.i/0 c o u n s e l av\a m a k e iA- ex corv£l»c4cvVAoxney s'mce. V\\S ar.&ccftid*rV- i s a$QinS-V 4Vie
ona\ncii Ct>uMr appoVrrVed c o u n s e l *

C O N C L U SXQr^
V2>ase<S u p o n -VVve ao&d c a u s e AY\aV AW AekrAcmA-V'
ptea of Q^VVy oo©£. noA- e n t e r e d knowingly cx*~><A
\3o\ufltari.\y co\AV» fespecA- Ao -ty\e eu\dence cwd -VKaV-AVve
de&YvJav^A- VOCK> noA~ ©jdea,U£rf<ly av\d e^eeVt u e\y
\nepfe^y»Atd by K»s coui-f ap©dmAe<A counsel ;cxv\d AWxV
n\\e deStv^CirvV" Vias qoa^ cause. ijjt>r AV*e CouiA At> torty*df4w
W\s p\ea. } AW, c\e£ewtarv|- iwcue^ AVi3 COU<-T- AO O-\[<XK> Vim
At? unAhdfato YM> p\€a > S-V<xy AVe JU^-CVO^VTA" ) an& a^omA
Km neu) counsel.
S U S M X T T E O 4V»\s^2l c^ay o? 3 ^ , 2 0 0 4
xZW-146

-\AO^U>

fl-tternzy Pn

/iet^wn-ii^^

£e

^

.

CERTIFICATE OF FILING
X , h e r e b y c e r V t f y -tVia-Y X maWedi a
+ r u e oond c o r r e c t c o p y ©$ "Vht. ^-oregoina
Mc^on To /\ppea\ Sentence j V l ^ h c W w GuAWy
P\ead, AppoWvir Nlev^ Counsel <*nd MoVton
To S-Vay Tu^emenV^ B a s e d o n X ^ e ^ c V i v e
and Xr\ot&eauocte CovunseA c^o\ -for Pos*V comAc*\ov\ (UA\e? ^ © f Co^e No .**osnoo\<n
V>y P\fS"V c\ass m e M , postage, p<*€«*pc*^ ©n
\K\h 3 i ^ < w o? : M y )%OQH •+» +V\c
•fplldujine* \
H © ^ © f e ^ \ e "3udge M \ c h a e \ A\\pK*n
^ T h e Second 3u£\c\oA Ois^ricV CouH
8 0 0 V^es¥ S * a * e S V r e e V
F < U vW\ r% &\or\

\ KM'CKVS 8 4 0

2. 5

©x\ \ W \ S . j L r A ' <io<y o^ ^a\y,l-<X)H

/CW^4& ^i&OAC 1W*Y¥%
Gew^t TSOAC WeiWftm^
Atfomey ft* £>e

iW^octay
Oecvc

"3u)y

l M y2oo^

CitfV. o$ 4Vve_ CouH ,

My name tS George I s a a c V-Urnande?. X
am
Cur re M l y "incafcercvVea a 4 4h€ U4c\h C o a n i y 3c U ) .
Ov> "3anc 7, 2 0 0 * 7 X ooas s<.^knce6
m \Voni- o f
l a c \ o e Mvth*<M AllpKirv...
X cxJcvwV -Vo c U \ l « n j - t . vwy conu^cVkn p u r s u e f
-Vo -YWe. U U Rwles o£ C-W.\ Procedures (,5 C P e s * oonuScViov\ r«-\\e$- . A^cX p^suavi-)-Vo * K U-VaK
. \ U \ « v o^ fcu>\.?Tooe.du^.s. G S C C b ) 4 U
p<L-V,Vion
NV
S W A U b e . $ \ U < J or»
-Cor™s pfou)Jed' b v
-ik
Cou^,"
/
'
^
\\k.

c

l\)Ka-\ X
c\vv\ v\€dc\\na ^ve 4fe -Vw©..Cs)
PosrV" C o ^ u k 4 i o A te\\<?^ p a c k e d So X
Ctx*
a VofA - co m u \ L \ \ O A r € \\ e£ 0 n
^ 0 4 1 ^ vv?y

Gfc:*** , case h w v ^ W r s =** o *2» 17012 7 5
a ^
CAs* viav^teer * G 3 i 7 6 0 i <H
T
W v i e wia^e. cv .co^>y ° ^ A - W s k i l t e r
m y c o m V^cioA -^ r e c o r d s .
- t V\o(pe -ft-verf -you'/1 SfKid vvi€ 4 W e
Wccey^cM^i i^tvvn...^
d s soo/v as t?o>^>ble.
tVvci^iic "Vou \ t > / - youv~ -V»wie
and

^ \ A Yn

%

ft c\ c^ r e S3.
Gee rq-e X s.aac 1-Wr n«»icVeZ
c
/e -r^je. uVctV\ Couvily "3^1 I
3 0 7 5 H o . rWain'£>-W^<+

Vo^k , UA*U ev £&o

:^/te£i
C.J.£.-t "><:/.£
X.
?

Vor

/
J

\-\-£r'i-i\.4sricU

